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Outsourcıng By Lowell Williams/Outsourcing Columnist

Fresh flowers 
are gone from 
the lobby, 
internal 
meetings go 
without coffee 
and notices are 
up in the break 
room asking 

people to use cups multiple times 
rather than just once. 

In short, the signs of contraction are 
everywhere and have migrated from 
the executive lunch room to the office 
cube and the shop floor. 

These particular signs are being 
seen by the lucky people who are still 
there to read them rather than in a 
state office applying for unemployment 
benefits.

HR professionals are in the front 
lines of cost cutting, and they have 
to be seen as doing their share by 
tightening up their own spend and 
their own staff. 

There are some areas where they 
can make sacrifices and other areas 
where it is not prudent to do so—even 
in the short term. 

The team that is managing a 
significant amount of outsourced 
services exemplifies one of the areas 

Don’t Cut On
Governance

in which significant cuts in number or 
experience levels of staff can be very 
unwise, and the dangers in cutting the 
project management or governance 
team are readily apparent.

Providers are under the same cost 
and margin pressures as their clients. 
Many clients operate businesses 
in which labor costs are a truly 
significant part of overall costs. 

HRO providers are even more 
sensitive to labor costs because up to 
70 percent of their total costs are for 
labor. Providers must control labor 
costs carefully, and many providers 
are slowly and carefully trimming 
dedicated full-time employees in this 
climate. 

As they thin out delivery staff, 
many providers are very carefully 
managing a quiet deterioration of 
service levels, allowing them to rise 
to the maximum allowed by the 
services agreement without attracting 
a penalty. 

The only group that can police this 
for clients is the governance group, so 
making significant cuts in that group 
is very unwise.

The governance team in a client 
company may be overseeing multiple 
relationships from 401(k) services 

through full HRO. The team is usually 
small and often consists of fewer than 
10 people. 

They oversee invoicing, strategic 
evolution, service levels, change 
orders and development of services 
for total annual expenditures of 
millions of dollars of services for the 
client company. 

In this respect, the team is 
managing a small business, and 
we need to preserve its members’ 
abilities to direct and correct that 
business. 

Cutting these services to the bone 
creates a direct and serious threat 
to managing the total outsourced 
business and is, frankly, very short-
sighted. 

Yes, they can cut the fresh flowers 
and the gourmet coffee, but prudent 
HR executives will not let the collected 
governance group be shredded 
because that is the best contribution 
many executives can make to effective 
cost control in HR in the near term. 
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Houston. He can be reached at lowell.
williams@equaterra.com.

On April 1, the 
U.S. Supreme 
Court decided 
a case that 
will have far-
reaching effects 
for workplaces 
with unionized 
employees. 

In 14 Penn Plaza vs. Pyett, the court 
held that union-negotiated arbitration 
agreements can bind individual 
employees to arbitrate their statutory 
discrimination claims. 

(Proskauer Rose represented 14 
Penn Plaza in the case and Salvatore 
argued it before the U.S. Supreme 
Court.)

In this hotly contested 5-4 
decision, the court held that the 
National Labor Relations Act gives 
unions the ability to negotiate with 
employers over a clause that requires 
arbitration of discrimination claims 
under the Age Discrimination in 
Employment Act.

The court noted in its decision 
that employees will still enjoy 
their substantive rights under 
discrimination laws when they bring 
claims in arbitration court rather than 
a full court. 

The court also recognized 
arbitrators’ capacity to resolve 
complex questions in a more informal 
setting that many parties value. 

New Avenues 
For Arbitration
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As a result of this ruling, 
employers now may seek to include 
broad, explicit arbitration provisions 
in their future collective-bargaining 
agreements. 

The benefits of arbitrating 
rather than litigating employment-
discrimination claims in court are 
well-documented. Arbitration is a 
much more efficient and significantly 
less costly process for resolving 
workplace disputes. 

Also, without such broad 
arbitration provisions, employers 
would face the heavy burden 
of having employees bring two 
claims over the same factual 
circumstances—one with respect to 
contractual claims in arbitration and 
another alleging related statutory 
claims in court.

A human resource executive, often 
an employer’s first line of defense 
against discrimination lawsuits, is 
responsible for advising employers 
on ways to resolve employee conflicts 
and for investigating internal 
discrimination complaints. 

As arbitration becomes more 
prevalent in unionized workforces, 
human resource practitioners may see 
a rise in discrimination claims because 
they will be easy to tack on to existing 
contractual claims. 

What’s more, if a union agrees 
to represent an employee for 

both contractual and statutory 
discrimination claims, the employee 
will not incur any extra cost in filing 
the discrimination claim. 

Arbitration is more efficient, 
though, and should remain the goal. 

In one regard, arbitrators are free 
to determine what evidence they 
will consider and are not bound by 
the rigid rules of evidence that are 
currently in place in federal and state 
courts. 

For human resource executives, 
this means documents and statements 
that might have been inadmissible in 
court may become key evidence in 
discrimination suits that are brought 
in arbitration. 

In light of the Supreme Court’s 
decision in 14 Penn Plaza, it is more 
important than ever for human 
resource executives to develop 
careful procedures for investigating 
discrimination claims and 
documenting the reasons behind any 
employment actions. 
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